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THE LAW OF ANGARY 



I. ORIGIN 



The origin of the right of angary is traceable to early Roman 
times, and a study of its origin and development throws much light 
on the right as it is understood today. Several writers on interna- 
tional law refer to the first chapter, 41st verse, of Saint Matthew's 
Gospel, as showing a possible origin of the term angary. This verse 
reads : 

Quicumque te angariaverit mille passus, vade cum Mo et alia duo. 

(And whosoever shall compel thee to go one mile, go with him two.) 

The Greek word for compel or force is also cited, and it is clear 

that the idea of compelling some service was linked up with the early 

notion of angary. 

The following passage from the Justinian Code (529 a.d.) shows 

the word angary in its noun form, and shows that all classes alike 

were subject to the law: 

Nullus penitus cuius libet ordinis seu dignitatis, vel sacrosancta 
ecclesia, vel domus regia tempore expeditionis excusationem angari- 
arum seu parangarium habeat. 1 

The distinction between angary and parangary is that the latter 
term connotes services over and above those actually required or 
forced, that is, extra services. The forced services included the fur- 
nishing of wagons and teams for public undertakings, such as for 
the post and for the transport of grain to the common distribution 
point. Naturally it came to embrace the seizure of vessels for public 
purposes, and we find that both Huber and Loccennius refer to Book 
II, Tit. 56 of the Book of Feudalism, which had absorbed the angary 

i Corpus Juris Civilis, Lib. XII, Tit. LI, art. 21, p. 772 Hermanni ster. edit. 
Leipzig, 1843. 
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clauses from the constitution of 1158, granted by Frederick I as a 
code for the Italians. Huber says: 

In lure autem Feudali d. tit. 56 ut & sequiori cevo, per angarias 
& parangarias designantur qucelibet operce, maxime vectorice, Froh- 
nen mit Fuhren und Pferden, An- und Vorspann, quanquam in d. t. 
56 non plene recenseantur omnia Regalia, ne quidem, Minora. 2 

Loccennius : 

Has angarias imponere possunt navibus Ule principes et respnb- 
licce, qum iura maiestatis habent. Inter regalia enim referunter 
quoque navium prasstationes, in c. un. quce sint regalia lib. 2 feud, 
tit. 56. 3 

Here we see that a rough distinction between the prestation 
of ships and the prestation of wagons and teams, but the angary of 
vessels is firmly recognized. Kuricke did not believe a distinction 
necessary or useful. He says : 

Sunt qui cum Peckio et alias distinguunt, utrum onus nautum, an 
vero universatatem, respiciat, et hoc posteriori casu azquum esse 
putant, per earn succurri. Sed sicut distinctio time obscuritate non 
caret, ita rationem diversitatis me non capere ingenue profiteor.* 

It is thus seen that the right of angary had its origin in the de- 
mand by the Roman authorities for private property and personal 
services for necessary public purposes, and that it came to apply to 
ships. At least, as early as the twelfth century the right referred 
primarily to ships and lost its other meanings. 

II. TREATIES RELATING TO THE EXERCISE OP THE RIGHT OF ANGARY. 

That the exercise of the right of angary was found in the seven- 
teenth century, and that the right was much abused, may be surmised 
from the character of the treaties which were signed in that period. 
In the first place, it is clear that vessels must have been seized for 
almost any purpose. This is shown by the prohibitory clauses appear- 
ing in three of the treaties, stating that the vessels of the contracting 
parties shall not be seized "under pretence that he has occasion for 

2De lure C'ivitatis (1752), p. 203. 

3 lure Maritimo et Tiavali, Cap. V. Lib. Ill, p. 927 Heinnecius ed. Magdeburg. 
1740. 

* Ius Maritimum Hanseaticum, p. 887, Heinnecius ed. Magdeburg, 1740. 
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them;" "pour quelque cause que ce soit;" "ni de transporter quelque 
chose." In the second place, clauses from these treaties show that the 
personnel of the vessels were seized with their ship and forced to 
serve with it. Thus it is prohibited to the contractants to seize "les 
maitres, pilots, matelots," or, the "mariners or merchants." 5 

So strong was the opposition to the exercise of the old right that 
in the Pyrenees Treaty it is provided that vessels shall not be seized 
"tneme sous pretexte de s'en vouloir servir pour la conservation et 
defense du pays." 6 The English- Portuguese Treaty of July 10, 1654, 
provides : 

Art. IX. The King of Portugal shall not detain any of the repub- 
lic 's ships, merchants, or mariners, under pretence that he has occa- 
sion for them, without the consent of the Protector, or of those con- 
cerned. 7 

Article eleven of the Danish-French Treaty of 1645, provides : 

Les vaisseaux de guerre ou marchands ne seront pas contraints 
d 'oiler en guerre, ni de transporter quelque chose, sans le consentment 
de leur souverain, des maitres ou proprietaires de navire. s 

The requirement of the consent of the owners of the vessels in the 
case of the two last-mentioned treaties is equivalent to denying the 
right of angary. 

The clause of the Danish-French Treaty cited above was renewed 
as Article 30 of the treaty of August 23, 1742. 9 The right of angary 
is denied by the Holland-Naples Treaty of 1753, and the United States- 
Morocco Treaty of July 18, 1787, Article 19. Article 8 of the United 
States-Netherlands Treaty of January 22, 1783, which was abrogated 
in 1795 upon the overthrow of the Netherlands Government, provides : 

Merchants, masters and owners of ships, mariners, men of all kinds, 
ships and vessels, and all merchandizes and goods in general, and ef- 

sMoetjens et Van Bulderen, — Recueil des TraiUs de Paix, Vol. IV, p. 775 
(1700). 

« Ihid. 

i Jenkinson, C. "Collection of Treaties between Great Britain and Other 
Powers" (1785), p. 72. 

sDumont, VI, 329. 

» Clercq, Recueil des Traites de la Fratwe, p. 54. 
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feets of one of the confederates, or subjects thereof, shall not be seized 
or detained in any of the countries, lands, islands, cities, ports, places, 
shores, or dominions whatsoever of the other confederate, for any mili- 
tary expedition, publick or private use of any one by arrests, violence, 
or any color thereof. 10 

This clause is very comprehensive and makes clear that the right 
of angary is not to be exercised by the contractants. Other seventeenth 
century treaties denying the right of angary are the United States- 
Prussian Treaty of 1785, Article 16; the French-Eussian Treaty of 
1787, Article 24 ; and Article 7 of the United States-Spanish Treaty of 
1796. 

With the treaty of 1799 between the United States and Prussia, 
the right of angary entered upon a new phase. 

As a result of the Napoleonic Wars, the place of the right of angary 
in international law was radically changed. The change came about 
from the precedent established by Napoleon in 1798. In the midst of 
his wars, he, as head of the Directorate, issued an order which provided 
for the requisitioning of ships in the French ports of Vecchia, Nice, 
Marseilles, and others. Among the vessels so requisitioned for the 
transport of troops to Egypt, were several neutral vessels. 

With this precedent freshly in mind, the negotiators of the treaty 
of July 11, 1799, between the United States and Prussia, drew up, as 
Article 16, the first treaty stipulation expressing a new interpretation 
of the right of angary, that is, that the right might be exercised in 
cases of urgent necessity if full indemnity is paid to the injured party. 
This article provides : 

... in times of war, or in cases of urgent necessity, when either 
of the contracting parties shall be obliged to lay a general embargo, 
either in all its ports or in particular places, the vessels of the other 
party shall be subject to this measure, upon the same footing as the 
most favored nations, but without having any right to claim the 
exemption in their favor stipulated in the 16th article of the former 
treaty of 1785. But on the other hand, the proprietors of the vessels 
which shall have been detained, whether by some military expedition 
or for what other purpose soever, shall obtain from the government 
that shall have employed them, an equitable indemnity, as well for 
the freight as for the loss occasioned by the delay. 11 

30 Malloy, II, 1236. 

11 United States Statutes at Large, VIII, 384. 
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The angary clause of the 1799 treaty was renewed as Article 12 in 
the treaty of 1828 between the same parties. With the exception of 
the Danish-Prussian Treaty of June 17, 1818, and two Italian treaties 
with San Domingo and Nicaragua, October 18, 1886, and June 25, 
1906, all of the nineteenth and twentieth century treaties allow the 
exercise of the right of angary with full indemnity. Article 12 of the 
Danish-Prussian Treaty provides that no vessels of the subjects of the 
contractants shall "zum Kriegsdienste oder zu irgendeinem andern 
Transport wider seinem Willen, gezwungen werden." 12 Article 5 of 
the Italian-Nicaraguan Treaty provides: 

I cittadini di ambe le Parti contraenti non potranno essere sotto- 
messi rispettivamente a sequestri od embargos, per ragioni di Stato, ne 
per spedizioni militari ne per causa di uso pubblico di veruna sorte; 
ne potranno essere trattenuti coi loro bastimento, equipaggi, mercanzie 
od oggetti commerciale per equali motivi. 13 

This treaty does not allow the exercise of the right of angary for a 
military expedition or for any public purpose. 

Having considered the conventional stipulations relating to an- 
gary, a tabular comparison of the conventions for the different cen- 
turies, so far as they concern angary, is interesting and illuminating. 
It must be borne in mind that the seventeenth and eighteenth century 
treaties, excepting the United States-Prussian Treaty of 1799, relate 
to the old right. The classification of a treaty as favorable to the exer- 
cise of the right, means of course, favorable if adequate indemnity 
is paid. 

CLASSIFICATION OF TREATIES 

Seventeenth century 3 unfavorable 

Eighteenth century 7 " 1 favorable 

Nineteenth century: 

Before 1870 1 " 12 " 

After 1870 1 " 16 " 

Twentieth century 1 " 2 " 

Six of the nineteenth century treaties are between the United 
States and Central or South American Powers. In only one of these, 

12 Gesetzsammlung fur die preussischen Staaten (quoted by Albrecht, p. 39). 
is De Martens, Nouveau Reeueil de Traites, XXXV, 270. 
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the treaty with Peru of 1874, is indemnity required in advance. Sev- 
eral of the French and German treaties with these Powers require in- 
demnity in advance. A typical French treaty is that with Nicaragua, 
April 11, 1859, of which Article 7 provides : 

Les sujets et citoyens de I'un et I 'autre Etat ne pourront etre re- 
spectivement soumis a aucun embargo, ni etre retenus avec leurs 
navires, equipages et cargaisons et effets de commerce pour un expe- 
dition militaire quelconque, ni pour quelque usage public ou particu- 
lier que ce soit, sans qu'il soit immediatement accorde aux interesses 
une indemnite suffisante pour cet usage, et pour les torts et les dom- 
mages qui, n'etant pas purement fortuits, naitront du service auquel 
Us son obliges. 1 * 

We may conclude without hesitation that the modern treaties rec- 
ognize the right of angary for military and other urgent public pur- 
poses. The question arises, however, as to the status of the right in 
the absence of treaty stipulation. In this case is it exercisable at all, 
and if so, is compensation due ? Speaking in the House of Commons, 
William Pitt said : ' ' The very circumstance of making an exception by 
treaty proves what the law of nations would be if no such treaty were 
made to modify or alter it. ' ' 15 

Considering 48 Powers in the world, there would be a possibility 
of 1,128 treaties on any given subject, provided each Power made a 
treaty with every other Power. As a matter of fact, only about 42 
treaties have been made concerning the right of angary. Following 
Mr. Pitt's reasoning, we would have to conclude that, in the absence 
of treaties, the Law of Nations would permit a belligerent to seize 
neutral vessels, and even neutral subjects, for a military expedition or 
some other public or even private purpose without obligation as to 
compensation or indemnity, for which all the nineteenth and twentieth 
century treaties, with three exceptions, and possibly others, provide. 
We are thus driven into a dangerous position, for it would hardly be 
held by an authority on international law that a belligerent had such 
rights. 

The reasoning just followed is unsound because it fails to recognize 

i* De Clercq, Recueil des Traites, VII, 588. 
is Speeches, III, 327. 
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important factors which must enter. In the first place, it makes a tre- 
mendous amount of difference if the 42 treaty exceptions are made 
by Powers of small weight in international affairs or by some of the 
great Powers. Obviously, San Marino and Liberia when agreeing by 
treaty to do or not to do something, do not have as much weight in 
making or unmaking international law as when the United States and 
Great Britain are concerned. A second reason for the inadequacy of 
this method of reasoning is that conventional stipulations are often 
made, not as making an exception to international law, but in confirm- 
ing it, that is, international law is declared but not amended. Such 
stipulations serve as abundant precaution. Thus it is very doubtful if 
a specific stipulation is necessary to prevent France, for example, from 
forcing subjects of the United States to take part in a French military 
expedition, or to provide for compensation in case American vessels 
were used, assuming of course that the United States was neutral. 

Finally, then, the inevitable conclusion is reached that the right of 
angary exists, even in the absence of a treaty recognizing it, but that a 
treaty renders the position of the affected neutral more secure as re- 
gards indemnity or compensation which might be given without the 
treaty. This has indeed been the case in the three notable exercises of 
the right, viz., by Napoleon I in 1798, by Prussia in 1870, and by the 
United States, Great Britain and other Powers during the present war. 

Some authorities touch upon this point. Perels holds that both 
merchant vessels and their crews belonging to a neutral Power may 
be used by a belligerent in the absence of a treaty to the contrary. 
(soiveit solche nicht conventionell ausgeschlossen sind) ls Hall be- 
lieves that "it is possible that a right to compensation might be gen- 
erally held to exist apart from treaties." 17 It is certainly not to be 
concluded, says Dr. Albreeht, that the German treaties placed German 
vessels in a worse position with regard to the other contracting Powers 
than they were allowed by existing international law. 18 Basdevant says 
of the nineteenth century treaties that they "n'ont evidemment pas eu 

16 Das Internationale offentliclve Seerecht der Gegenwart, p. 236. 
"International Law, p. 813 (7th edition). 

is "Requisitionem von neutralem Privateigenthum," Zeitschrift fur Vblker- 
recht und Bundesstaaisreeht (1912), Beiheft I, p. 44. 
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pour 6b jet d'empirer les conditions de la navigation en creant un droit 
de requisition qui n' exist erait pas auparavant." 1 * 



III. CLASSIFICATION OF AUTHORITIES. 

A very interesting and illuminating phase of this study has been 
furnished by a classification of the opinions of writers on international 
law who have treated the subject of angary. Not only does it serve to 
clear up the uncertainty which has existed as to the strength of opinion 
which allows the right, but it also serves, when taken in connection 
with the classification of treaties, to give a fairly accurate estimate of 
the status of the right in international law. 

In making this classification, two important points have been borne 
in mind. First, that those authorities who wrote before 1798 gener- 
ally were writing of the old right which included the seizing of the 
personnel of the vessels, hence their opinions are not to be placed in 
the same category as those who wrote later. In the second place, a 
writer 's view on a given subject must be weighed or tested in connec- 
tion with all that he has to say on that subject in order that his true 
meaning may be ascertained. The subject under consideration is of 
such completeness in itself, however, that the various views admit of 
a rough classification. It cannot, of course, be absolute, but serves as 
a fairly accurate guide. 

Grotius, writing in the early seventeenth century, believed that 
only the greatest necessity gives one neighbor or state preference in 
the use of the other's goods, and then such preference does not exist if 
the owner has an equal need for it ; that if the custody of a thing suf- 
fices, it is not necessary actually to use it ; that if the usage is sufficient, 
it is unnecessary to claim the right to dispose of the goods, but if a dis- 
posal is made the owner should be compensated. 

Sed quia occasione belli multa in eos, finitimos prcesertim patrari 
solent prcetexta necessitate, repetendum hie breviter quod diximus 
alibi, necessitatem ut ius aliquod det in rem alienam summam esse de- 
bere: requiri prater ea, ut in ipso domino par necessitas non subsit: 

19 "La Requisition des "Namres Allemands," 'Revue de Droit International, 
XXIII (1916), 278. 
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etiam ubi necessitate constat, non ultra sumendum, quam exigit id est 
si custodia sufficiat, non sumendum usum, si usus, non sumendum abu- 
sum si abusu sit opus restituendum tamen pretium. 20 

It has been thought useful to divide the authorities into four 
classes: (1) those who admit the right of angary, provided indemnity 
is paid and it is exercised in case of urgent or extreme necessity. In 
this class also are placed those who admit the right without limitation 
of necessity but require indemnity. Writers in this category are 
classed as favorable. 

(2) "Writers who are less emphatic in admitting the right or who 
limit or qualify it ; these are classed as favorable with qualifications. 

(3) "Writers who oppose the right. Such authorities are classed as 
unfavorable. 

(4) There is a fourth group of authorities who merely define the 
right or refer to other opinions. These are classed as non-committal. 

On account of the exercise of the right by Prussia in 1870, a sep- 
arate list is made of those writers who wrote before 1870 and those who 
came after that date. 

With this explanation, we may proceed to group authorities as 
follows : 

CLASSIFICATION OF AUTHORITIES 

Before After 

1870 1870 Total 

Favorable 8 42 50 

Favorable with qualifications 1 7 8 

Unfavorable 2 16 18 

Noncommittal 3 3 

It is thus seen that of 79 authorities who treat the subject of an- 
gary, a good majority admit that the right may be exercised, if indem- 
nity or compensation is paid. Even if those who admit the right with 
qualifications or limitations are classed with those who oppose, the 
number would still be only 26 as against 50 who are favorable. If 
then, the facts here shown are connected with those shown in the clas- 
sification of treaties — in the nineteenth and twentieth centuries, it ap- 

20 De lure Belli ao Pads, Book III, Ch. 17. 
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pears that out of 31 treaties relating to angary, only three prohibit 
the exercise of the right if indemnity is paid, or arranged in advance 
— the conclusion may safely be made that so far as these sources con- 
tribute to the making of international law, the right of angary exists 
and is exercisable. 

Many able writers are to be found on each side of the question. 
Those in class one are: Albreeht, Azuni, Baker, Basdevant, Beawes, 
Bentwich, Bevilaqua, Bluntschli, Borchard, Bordwell, Boucher, Bry, 
Calvo, Cobbett, Cruchaga, Davis, DeCussy, Despagnet, Ferguson, 
Funck-Bretano et Sorel, Geffken, Glass, Glenn, Hall, Halleck, Heffter, 
Higgins, Holland, Holtzendorf, Kent, Larrain, LeMoine, Liszt, Mar- 
tens, Molloy, Oppenheim, Owen, Pchedecki, Perels, Phillimore, Phil- 
lipson, Poinsard, Poortugael, Resch, Spaight, U. S. Naval "War Code 
(1900), Vattel, Westlake, Woolsey. 

In class two appear : Attlmayr, Bonfils, DeMartens, Foignet, Gess- 
ner, Guelle, Masse, Olivart. 

In class three appear : Carnazza-Amari, Chretien, Dana, De Negrin, 
Fiore, Hautefeuille, Institute of International Law by Eesolution in 
1898, Kleen, Kluber, Lawrence (T. J.), Leray, Merignhac, Neumann, 
Piedelievre, Pradier-Fodere, Quaritsch, Testa. 

In class four appear : Latour, Risley, Wilson and Tucker. 

Dr. Albreeht is one of the strongest supporters of the right, holding 
that it exists, not only when the existence of the state depends upon 
its exercise, but even in case of customary military necessities. He 
believes that neutral vessels in the waters of a belligerent are subject 
to extraordinary measures adopted by the belligerent : 

VielmeJir diirfte die richtige Konstruktion wohl folgende sein: 
Fremde ScJiiffe sind wahrend ihrer Anweseriheit im Gebiete eines an- 
deren Staates der Hoheit desselben unterworfen, und damit audi alien 
Massnahmen die er infolge von aussergeutdhnlidien Umstanden fiir 
notig befindet. Deshalb konnen neutrale Schiffe, die sicJi auf dem 
Gebiet des Kriegfiihrenden befinden, auch solchen Massregeln unter- 
worfen werden, also sowohl Requisitionen fiir Dienstleistungen, wie 
audi Requisitionen zu sonstigen Verwendungen, die zur Zerstorung 
des Schiffes fuhren. Massgebend sind hierfiir die Normen des 
Landesrechts, das deb Begriff der Militariscken Notwendigkeit 
zugrunde legen muss. 21 

2i "Requisitionem," etc., p. 61. 
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Bluntsehli allows the exercise of the right in case of military neces- 
sity, provided ample indemnity is paid : 

Die neutralen Schiffe konen sich innerhalb des Kriegsfeldes den 
Massregeln aus militarischer Notwendigkeit nicht entziehn: aber die 
Kriegspartei, welche dieselben aus solchen Grunde angreift, ist zu 
voller Entschadigung der verletzten Privateigenthumer verpfiichtet 22 

Although calling the right an imperfect one (droit imparfait), 
Calvo admits its exercise in case of a foreign war, for defense, or for 
the safety of the state. 23 De Cussy believes that the right is exercisable 
in case of necessity, and that it is a prerogative of sovereignty. 24 
Despagnet takes an extreme position in favor of the belligerent : "I'an- 
garie subsiste encore en cas de guerre, les navires neutres etant soumis 
aux lois de necessite et d'ordre public comme les navires nationaux. 
JJne indemnite n'est mente pas due, en principe. . . ," 25 This is one 
of the few opinions which allows a belligerent to use neutral vessels 
without indemnity; but, of course, in stating that indemnity is not 
due in principle, this author would leave the question of its payment 
to the discretion of the belligerent which exercised the right. In this 
view he is in agreement with Geffken, who holds that no right to in- 
demnification is possessed by the neutral unless there is a special 
treaty requiring it. 26 

The careful English writer, A. P. Higgins, recognizes the right 
under special circumstances, involving self-preservation: "The laws 
of war allow a belligerent, as in the case of the Eight of Angary, not 
only to destroy or appropriate enemy property, but under special cir- 
cumstances give him a right to do the same to neutral property. 27 
Kent admits it in case of "strong necessity." Oppenheim believes 
that under certain exceptional circumstances "the belligerent has the 
right to appropriate neutral property. ' ,28 

22 Das moderne Volkerrecht, Art. 795. 

23 he Droit International, Art. 1277. 

24 Phases et Causes Celebres, Vol. I, p. 121. 

25 Cours de Droit International Public, 530. 

26 he Droit International de I'Europe ( Bergson trans. ) , ftn. p. 356. 

27 War and the Private Citizen, 104-5. 

28 Commentary on International Law (Abdy ed.), 290. 



278 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

The view of Phillimore is particularly interesting in that it was 
cited by Bismarck in 1871 : 

It (angary) is an act of state, by which foreign as well as private 
vessels which happen to be within the jurisdiction of the state, are 
seized upon, and compelled to transport soldiers, ammunition, or other 
instruments of war; in other words, to become parties against their 
will to carrying on direct hostilities against a Power with whom they 
are at peace. The owners of these vessels receive freight beforehand. 
Such a measure is not without the sanction of practice and usage, and 
the approbation of many good writers upon international law ; but if 
the reason of the thing and the paramount principle of national inde- 
pendence be considered, it can only be excused, and perhaps scarcely 
then justified, by that clear and overwhelming necessity which would 
compel an individual to seize his neighbor 's horse or weapon to defend 
his own life. 29 

He then emphasizes the important influence of usage in interna- 
tional law. 

The eminent Dutch writer, Poortugael, holds that the right is ex- 
ercisable only in case of urgent military necessity (dringende oor- 
logsnoodzaak) , and requires full indemnity (volledige Schadeloosstel- 
ling). so 

Although the opponents of the right of angary are comparatively 
few in number, they are for the most part eminent authorities on in- 
ternational law. Kleen has been a consistent opponent of the right, 
particularly in the sessions of the Institute of International Law, 
1898. An expression of his view, 1900, follows : 

Quant aux navires, aux moyens de transport et autres Hens meu- 
bles, un belligerant n'a pas plus qu'un autre Etat quelque droit d'ex- 
proprier I'etr anger: il ne pent done a aucune condition disposer de la 
propriety mobiliere d'un neutre pour la guerre. Que s'il le fait, cela 
ne peut etre pardonne que delit, non pas disculpe et mains encore jus- 
tifie. D'ailleurs les neutres n'etant pas plus obliges de se preter aux 
buts des belligerants que ceux-ci aux buts ceux-la, rompraient, en le 
faisant, leur neutralite, a I'egard de la partie adverse dans la guerre. 31 

The outstanding English opponent of the right is T. J. Lawrence, 

who is uncompromisingly against its exercise: 

The seizure of such vessels (merchant) and their use for purposes 

20 International Law, III, 84-85. 

30 International Maritime Recht, p. 413. 

si Lois et Usages de la Neutralite, II, 72. 
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of transport was not uncommon in the seventeenth century or alto- 
gether unknown in the eighteenth. Some authorities regard it as pos- 
sible today. But the whole trend of recent international action shows 
that it is obsolete in its most vexatious form of a wholesale embargo 
on neutral shipping. No recent case of such a high-handed proceed- 
ing is to be found. Treaty after treaty forbids it. The assertion of 
the so-called right is always coupled with an admission that compen- 
sation must be made for its exercise. We may imagine how fiercely 
it might be resented if we contemplate for a moment what would be 
the consequences of, say, the seizure by the United States of all liners 
in the port of New York in order to carry to its destination an expe- 
dition against a Central American Republic hastily planned in a sud- 
den emergency. Moreover, it is difficult to see why vessels alone 
should be taken. Why not specie also, or cargoes of arms and ammu- 
nition, or indeed anything the belligerent is in need of for warlike 
purposes? The practice, if good at all, is good for whatever an army 
or navy may require. But in truth it is so indefensible that it is now 
scarcely defended. Belligerents must make war with their own re- 
sources and what they can capture from the enemy, not with neutral 
property which is unfortunate enough to be for the moment in their 
power. 32 

It is necessary to take exception to this view and to point out that 
it is not in complete harmony with the facts. It has been shown that 
authorities are about two to one in favor of the right, provided indem- 
nity is paid; nor does the right properly embrace a "wholesale em- 
bargo on neutral shipping." Moreover, only three of the treaties 
examined for the nineteenth and twentieth centuries forbid the exer- 
cise of the right if indemnity is paid. It ought also to be said that 
far from being scarcely defended, it is defended by most authorities, 
by treaties, and was extended by The Hague Conventions of 1899 and 
1907 to apply to railway materials. 

Fiore calls the right a pretendu droit, and states that it is recog- 
nized by certain treaties in the fifteenth and sixteenth centuries. If 
such treaties existed in these two centuries, they are referred to by 
none of the early writers, and the fact that with the exception of the 
Prusso- American Treaty of 1799, all of the seventeenth and eighteenth 
century treaties specifically denied the right, would lead to the con- 
clusion that unless treaties for the fifteenth and sixteenth centuries 
are cited, they probably did not exist. 

32 Principles of International Law, pp. 627-628 (Boston, 1910). 
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The Institute of International Law by resolution in 1898 declared 
against the right: "Art. 39. — Le droit d'angarie est supprime, soit en 
temps de paix, soit en temps de guerre, quant aux navires neutres." S3 

A firm stand against the right is taken by Pradier-Fodere : 

Que I'angarie ait lieu en temps de guerre et pour des services de 
guerre, on en temps de paix pour un service d'utilite elle n'est qu'un 
abus de la force. . . . On invoquerale preiendu droit de la necessiie? 
Mais ce droit n'existe point: il n'est qu'un expedient imagine pour 
legitimer les usurpations et I'arbitraire. 34 

IV. DEFINITION OF THE RIGHT OF ANGARY. 

Having considered how the modern right of angary came into in- 
ternational law by Napoleon's action in 1798, it may now be defined. 
A great deal of confusion has existed, in the minds of many writers 
on international law, as to the scope and status of this right. It is 
somewhat related to the right of preemption and to arret de prince, 
but no confusion need arise in distinguishing them. Preemption is 
the belligerent right to requisition neutral cargoes which are contra- 
band of war, or conditional contraband, provided a just compensation 
or purchase price is paid to the owners of the goods. This right is 
exercised on the high seas. Arret de prince is the right of a belligerent 
to detain neutral vessels which are in its ports in order that they may 
not carry news of some military event which would be valuable to the 
enemy. The loss caused to the owners of the detained vessels is made 
good by the belligerent which detains them. 

There are several terms which have been used to denote the right of 
angary. Prestation, droit d'angarie, and occasionally, embargo of 
necessity, are used. The French and Anglicized terms are by far the 
most common, however. Some authorities distinguish between angary 
and prestation. Halleck says: 

The Jus Angarie is a right, denoting compulsory service. . . . By 
virtue of this right, neutral vessels, within the territorial waters of 
a belligerent, may be appropriated by a belligerent, on payment of a 

33 Annuaire de Droit International, XVII, 284. 
st Droit International Public, V, 710. 
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reasonable price for compensation. It is akin to the right of presta- 
tion by which neutral vessels may be hired by a belligerent, on pay- 
ment of freight beforehand, and to embargo or arrest of princes. 35 

T. J. Lawrence holds that prestation is another name for angary. 3 " 
Dana takes the same position : 

But the embargo has been employed for a still different purpose ; 
that is, to gain possession of neutral vessels found in port on the 
breaking out of war, to be used for transportation of munitions or 
troops, or for other temporary belligerent purposes. It is difficult to 
distinguish this from seizure of innocent neutral vessels, at any later 
period of the war, for the use of the belligerent government. This act 
is called Angaria, or le droit d'Angarie, or Prestation. 37 

Wilson and Tucker treat angary and prestation as synonymous: 
"In some cases, belligerents exercise the so-called right of using or 
destroying neutral property on the plea of necessity, giving compen- 
sation. This practice is called ' angary, ' or ' prestation. ' . . . " 3S 

Hall : ' ' The right to use, or even when necessary to destroy such 
property (property passingly within a belligerent state) is however 
recognized by writers under the name of the right of angary. ' ,39 

Kleen distinguishes the two terms : 

Et elle (angary) differe de la prestation — meme lorsque celle-ci 
s'effectue par la propriete des violent es — en ce que I'emploi s'en fait 
dans les mains de I'usurpateur et non dans celles des proprietaires. 4 " 

Ferguson seems to attempt a distinction but does not maintain it : 

Neutral vessels may be hired for employment in the service of the 
State, by paying freight beforehand, for the transport of soldiers, am- 
munition and instruments of war. This is what is understood by the 
belligerent right of prestation. 

But in defining angary, he gives the terms as synonymous : 

Neutral vessels may be appropriated and taken over by the bel- 
ligerent State, on payment of a reasonable price, with compensation 

35 International Law, I, 619. 

3<s Ibid., 515. 

si Ibid. (Wheaton ed.), p. 313. 

38 Ibid., 320. 

39 Treatise on International Law, 812. 

*<> Lois et Usages de la Neutrality, II, p. 68. 
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for loss and expenses to be paid by the appropriating State. This 
belligerent right is called Admiralty right or prestation (droit d'an- 
garie). 

By the use of the French expression in parenthesis immediately 
after the word prestation, it appears as a synonymous term. 41 

It thus appears that the only ground for a distinction as made by 
the very few authorities who attempt a distinction at all, is that the 
vessels are hired by the belligerent and freight paid in advance in 
case of prestation, while in case of angary they are appropriated or 
destroyed, compensation or indemnity being made later. While it is 
true that the Latin prcestationis means a guaranty or security, and 
for that reason is well applied to cases where indemnity is paid in 
advance, it is not useful to carry a distinction, since part of the 
treaties provide for payment in advance and part do not so provide. 
In no instance during the present war has the exercise of the right of 
angary been accompanied by compensation in advance; the states 
exercising the right, both belligerent and neutral, agreed to pay com- 
pensation, but the amount was in each case to be fixed when the requi- 
sitioning government saw fit and when the need for the vessels had 
passed. 

In view of the application of the right of angary to a neutral's 
urgent necessities as well as a belligerent's needs, the definition of 
the right must be revised to include the neutral. Hitherto the bellig- 
erent only has been considered competent to exercise the right. Its 
extension to neutrals by The Hague Convention V, Article 19, as 
regards railway material, and its use by Portugal in 1916, requires a 
revamping of the old definition, which may now be stated as follows : 
The right of angary is the right of a State, in time of war or public 
danger, to requisition for its own use, or even destroy, vessels of 
other Powers lying within its jurisdiction. It may be exercised only 
in case of urgent public necessity, and the owners of the vessels must 
be fully compensated for the use of their ships; reasonable provision 
for the crews must be made. 

4i Manual of Internationa] Law, II, 438-440. 
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V. WHENCE FLOWS THE EIGHT OF ANGARY? 

Is the exercise of the right of angary a use of belligerent power, 
an exercise of a sovereign right or prerogative, or an application of 
the principle of eminent domain or territorial power? 

There would seem to be no question that the old right at the time 
of Justinian was a right of sovereignty. The passage of the Code 
already quoted shows that the burden of angary fell upon all classes 
alike. Stypmann wrote that "hoc ius angariarum" is "inter alia iura, 
quce imperator Justinianus ait." 42 Loccennius held that "lias an- 
garias imponere possunt navibus Me principes et respublicce, quai iura 
maiestatis habent." 43 Azuni regarded angary as a prerogative of the 
supreme power (puissance supreme). 44 Hautefeuille (1858) takes 
issue with those publicists who held angary to be a sovereign right, 
and maintains that it is a territorial power (puissance territoriale) , 45 
Eeferring to treaties, he says that 

aucun ne contient un seul mot qui puisse faire penser que I'angarie 
fut regardee comme un droit regalien. Cette remarque est important; 
elle s' 'applique a tous les trait es qui se sont occupe de cette question, 
et repond a quelque publicistes, qui ont cru devoir donner ce titre au 
pretendu droit d'angarie. 

Ferguson believes that angary is exercisable under the right of 
eminent domain. 46 Calvo thinks it is a "prerogative de la sov- 
erainete." 47 

Up to the time of the Second Hague Peace Conference, in 1907, 
the idea that a neutral as well as a belligerent might exercise the right 
of angary had not been put forward. The way in which it was sug- 
gested was by the seizure of some Swiss rolling stock by the Germans 
in 1870. The hardship worked upon the Swiss at that time inspired 

i2 Jus Maritimum, p. 608. 

43 lure Maritimo et Navali, p. 927 ( Heinnecius ed. ) . 

** Droit maritime de I'Europe (1797), p. 78. 

45 Histoire des origines, etc., p. 258. 

46 Manual of International Law, p. 438. 
*7 L e droit international, III, Art. 1277. 
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the delegates at the 1907 Peace Conference to adopt as Article 19 of 
Convention V, the following provision : 

Railway material coming from the territory of neutral Powers, 
whether it be the property of the said Powers or of companies or pri- 
vate persons, and recognizable as such, shall not be requisitioned or 
utilized by a belligerent except where and to the extent that it is abso- 
lutely necessary. It shall be sent back as soon as possible to the country 
of origin. 

A neutral Power may likewise, in case of necessity, retain and 
utilize to an equal extent material coming from the territory of the 
belligerent Power. 

Compensation shall be paid by one party or the other in proportion 
to the material used, and to the period of usage. 

Here we see the neutral given the same right as the belligerent. 
During the present war, this provision has been taken advantage of 
by the Republic of Portugal, but the principle stated in the article 
was applied to German vessels in Portuguese ports and not to railway 
material. The ground given by the Government of Portugal for the 
seizure of the vessels was that they were "comme une autre propriete 
se trouvant dans le pays, a la souverainete territoriale illimitee et, 
par suite, a la mainmise complete du Portugal."** 

As a consequence of this precedent, a new light is thrown upon 
the whole subject of the right of angary, for we can no longer limit 
the privilege of exercising the right to the belligerent alone. In the 
first place, the neutral has no reason of military necessity to assign to 
its action, unless of course, indirect hardships caused by belligerent 
action be called a military necessity as regards the neutral. Again, 
the Portuguese action strengthens the idea that the right of angary 
must henceforth be regarded as a right of territorial or jurisdictional 
sovereignty and not as a prerogative of sovereignty. That is to say, 
the mere circumstance of the vessels being in a given port when the 
right is exercised, must be stressed much more than formerly. To be 
sure, it is an exercise of sovereign power, but since its exercise is de- 
pendent upon, and limited to, territorial ports over which the exercis- 
ing power has jurisdiction, it would be entirely proper to say that a 

48 Basdevant, "La Requisition des navires allemands," Revue de droit interna- 
tional public, XXIII, 270 : taken from German declaration of war against Portugal. 



THE LAW OP ANGARY 285 

use of territorial sovereignty is made and not merely a use of a pre- 
rogative of sovereignty. This distinction is in harmony with that 
made by Hautefeuille and Ferguson, the latter holding that the prin- 
ciple of eminent domain was applied in the exercise of the right of 
angary; it places the neutral and belligerent on common ground; it 
divorces the right from a certain connection which has hitherto been 
attached to it, viz., that it has been only an exercise of belligerent 
power, and that usually in violation of some Power's neutrality. The 
Portuguese people needed food and supplies; there was a public 
necessity to be met by requisitioning German vessels. 

Since the conference of 1907 at The Hague, there has been a ten- 
dency to regard the right as one of territorial sovereignty or eminent 
domain rather than as a prerogative of sovereignty. The fact that it 
has been exercised by a neutral, and that it has been applied to railway 
material as well as ships, indicates that in addition to military expe- 
ditions, the occasions on which the right may be exercised are likely 
to be more numerous hereafter. That is to say, the widening of the 
scope of the right and the Powers which may exercise it, increases the 
occasions upon which it will be exercised. 

From a legal viewpoint, see the note of Mr. Balfour, the British 
Foreign Minister, to Mr. van Swinderen, the Dutch Foreign Minister, 
April 25, 1918, infra, p. 291. 

VI. JUDICIAL DECISIONS RELATING TO ANGARY 

One of the cases which furnishes confirmatory evidence of the use 
of neutral vessels by Napoleon is the case of the Carolina, decided in 
the British High Court of Admiralty, April 30, 1802. This was a 
Swedish vessel which had been used by Napoleon to transport troops 
to Egypt. When the port of Alexandria was invested by the British 
fleet, opportunity was given to neutral vessels to depart, but the Caro- 
lina was not permitted to leave by order of the French commander. 
Bills on the French Government and letters from the French com- 
mander were found on board the vessel, which showed clearly that it 
had been used as a transport. 49 . The owner of the vessel brought his 
claim for damages against the British Government, but Sir William 
40 Robinson's Admiralty Reports, IV, 256-62. 
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Scott decided in no uncertain language that he must resort to the 
French Government for such a claim. 

Another very enlightening case was considered by Professor P. B. 
Boucher, of the Department of Commercial and Maritime Law of the 
French Academy of Legislation, in 1803. The Russian captain, Theo- 
caris di Jiovani, was at the port of Ancone in 1801, with his vessel. 
He was forced by the French general, Salignac, to agree to transport 
some French cannon, ammunition, and military supplies to Tarente 
and to break a contract which he had already made. The conditions 
were, says Professor Boucher, "qu'il lui seroit paye, par ces entre- 
preneurs, 700 piastres d'Espagne; avant son depart, et a la decharge 
de son navire a Tarente, 350 autres piastres, ce qui portoit le fret a 
1,050 piastres non compris la cape ou chapeau du capitaine, qui devoit 
etre de 50 piastres. . . ." 50 

Professor Boucher and his associate jurisconsults reached the fol- 
lowing conclusion : 

Le droit d'arreter un vaisseau, avant 1753, prenoit la source dans 
cette prerogative de la puissance supreme, appelee angarie; dans ce 
cas, le capitaine avoit le droit de se pourvoir en indefinite. . . . 

Get arret, appele par les publicistes arret de prince, fut reconnu 
si prejudiciable, que dans tous les traites qui ont ete faits entre les 
puissances, subsequemment au traite de 1753 conclu entre le roi de 
Naples et la Holland, qui a servi de modele, 51 les Souverains sont con- 
venus que les navires, les equipages et les marchandises, charges, ne 
pourroient plus etre arretes en vertu d'aucun ordre general ou par- 
ticulier pour quelque motif que ce fut. 

Then after showing that the treaty of 1787 between France and 
Russia, which prohibited angary, was not abrogated by the establish- 
ment of the French Republic, the decision is concluded as follows : 

. . . et que si le General frangais a contraint le capitaine russe 
. . . de contracter avec V 'entrepreneur . . . c'est que des cir con- 
stances imperieuses I'ont force a tenir lui-meme cette conduite. Mais 
il n'est pas moins vrai, que si lors du temps que 1 'angarie et 1 'arret 
de prince etoient reconnus, par tous les Gouvernements, pour legitime, 
le Gouvernement qui arretoit un vaisseau, devoit de justes indemnites 

so Boucher, P. B., Institution au droit maritime, p. 396 fol. 
si This treaty was not the model, as there were at least four treaties of like 
tenor already in force. 
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au capitaine: que sera-ce lorsqu'un Gouvernement fera un arret dans 
le temps qu'U est formellement reconnu pour illegitime, ou tout au 
moins prejudiciable? Dans cette cir Constance, il est clair qu'U doit 
rigoureusement des indemnites au capitaine qui a etc arrete pour son 
service. . . . II resulte de ces details, que la reclamation du capitaine 
paroit fondee. . . . 

A case arising out of the present war and involving the question 
of the right of angary was decided in the British Admiralty Court, 
1916, by the Judicial Committee of the Privy Council. Concerning 
the legal aspects of the case, Lord Parker in rendering the judgment 
said: 

The fact, however, that the Crown possesses such a right (to requi- 
sition property of British subjects) in this country and that somewhat 
similar rights are claimed by most civilized nations, may well give rise 
to the expectation that, at any rate in time of war, some right on the 
part of a belligerent Power to requisition the goods of neutrals within 
its jurisdiction will be found to be recognized by international usage. 
Such usage might be expected either to sanction the right of each 
country to apply in this respect its own municipal law, or to recognize 
a similar right of international obligation. . . . 

The right of a belligerent to requisition the goods of neutrals found 
within its territory, or territory of which it is in military occupation, 
is recognized by a number of writers on international law. It is some- 
times referred to as the right of angary, and is generally recognized 
as involving the obligation to make full compensation. There is, how- 
ever, much difference of opinion as to the precise circumstances under 
which it may be lawfully exercised. 52 

52 Admiralty Court (1916) pp. 99-106. 

Editor's Note: It seems of interest to add the following extract from the 
opinion of Lord Parker of Waddington in the above case: 

"The power in question was asserted by the United States of America in the 
Civil War which broke out in 1861. In the Memphis ( [1862] Blatchford P. C. 
202) in the Ella Warley ( [1862] Blatchford P. C. 204) and in the Stephen Hart 
([1862] Blatchford P. C. 379, 387) Betts, J., allowed the War Department to 
requisition goods in the custody of the prize court and required for purposes in 
connection with the prosecution of the war. In the case of the Peterhoff ( [1862] 
Blatchford P. C. 381) he allowed the vessel itself to be similarly requisitioned by 
the Navy Department. The reasons of Betts, J., as reported are not very satis- 
factory, for they leave it in doubt whether he considered the right he was en- 
forcing to be a right overriding the international law or to be a right according 
to the international law. But his decisions were not appealed nor does it appear 
that they led to any diplomatic protest. 

On March 3, 1863, after the decision above referred to, the United States 
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VII. CASES OF THE EXERCISE OF THE RIGHT OF ANGARY 

During the spring of 1798 Napoleon sent orders to his commanders 
at the ports of Ancone, Toulon, Marseille, Civita Vecchia, Genoa, and 
others, directing them to take "les plus gros batiments possible" and 
"s'il est necessaire, des batiments neutres." 53 On September 13, 1798, 
he sent the following order to his Quartier general at Cairo : 

Article Ier. — Tous les batiments composant le convoi de Toulon, 
Marseille, Corse, Genes, Civita-Vecchia, qui ont ete affretes pour le 
transport de I'armee ou de I'artillerie, sont licencies. 

Art. 2. — II sera accorde pour chaque bdtiment, au moment ou il 
sera dans le cas de partir d' Alexandria, 50 livres de riz, 25 livres de 
legumes par homme d'equipage, et 40 livres pour pouvoir a leurs be- 
soins pendant la traversee. 

Art. 3. — Leur compte d'affretement sera arrete par I'ordonnateur 
de la marine d' Alexandria jusques au 15 Vendemaire, an VII, qui, 
deduction faite des avances qu'ils ont recues et de la valeur des vivres 
qu'on leur four nit, tirera, pour le restant, des traites sur I'ordonna- 
teur de la marine a Toulon, ou sur le ministre de la marine. 

Legislature passed an act (Congress, Sess. Ill, c. 86 of 1863) whereby it was 
enacted (s. 2) that the Secretary of the Navy or the Secretary of War should 
be, and they or either of them were thereby, authorized to take any captured 
vessel, any arms or munitions of war or other material for the use of the govern- 
ment, and when the same should have been taken before being sent in for 
adjudication or afterward, the Department for whose use it had been taken should 
deposit the value of the same in the Treasury of the United States, subject to 
the order of the court in which prize proceedings might be taken, or if no pro- 
ceedings in prize should be taken, to be credited to the Navy Department and 
dealt with according to law." 

His Lordship adds: 

"It is impossible to suppose that the United States Legislature in passing this 
act intended to alter or modify the principles of international law in its own 
interest or against the interest of neutrals. On the contrary, the act must be 
regarded as embodying the considered opinion of the United States authorities 
as to the right possessed by a belligerent to requisition vessels or goods seized 
as prize before adjudication." 

Their Lordships, however, were of the opinion that this act went beyond 
what was justified by international usage, and the protest of the British Govern- 
ment and the opinion of the Attorney-General of the United States are cited in 
support of such criticism. 

C. N. G. 
53 Correspondence de Napoleon, IV (Plon edition). 
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Art. 4. — Les bdtiments suedois, danois, grecs, imperiaux, ottomans, 
ragusins, napolitans et toscans, pourront partir quand Us jugeront a 
propos; on fournirs, autant qu'il sera possible, le chargement qu'ils 
pourront a faire leur retour. 5 * 

These vessels were chartered or freighted (noliser, affreter) ; an 
allowance of rice and vegetables was given for each man of the crews 
which was sufficient to provide for them until they reached their home 
ports ; the chartering account was to run until 15 Vendemaire, an VII 
(September, 1799), which shows that Napoleon allowed about a year's 
extension of the time for which the vessels were allowed compensation. 
Presumably this extra allowance was made for the interruption of 
the commerce in which the vessels had been engaged, and, of course, 
it would take them some time to reach home and re-engage in trade. 

One of the most commonly cited instances of the use of the right 
of angary is the episode of 1870. The facts can not be better set forth 
than by the correspondence of the interested parties. 

Count Bismarck to Count Bernstorff. (Communicated to Earl 
Granville, February 1, 1871.) 

I do myself the honour of transmitting to your Excellency, in pur- 
suance of my preliminary communication of the 4th, and my telegram 
of the 8th instant, a copy of the Report from the 1st Army Corps on 
the sinking of English ships in the Seine, near Duclair, the prepara- 
tion of which has been delayed by the manifold movements of the 
Corps concerned. Your Excellency will find therein, with the same 
satisfaction as myself, that the measure in question, however excep- 
tional in its nature, did not overstep the bounds of international war- 
like usage. The Report shows that a pressing danger was at hand, 
and every other means of averting it was wanting ; the case was, there- 
fore, one of necessity which, even in time of peace, may render the 
employment of destruction of foreign property admissible, under res- 
ervation of indemnification. I take the opportunity of calling to mind 
that a similar right in time of war has become a peculiar insti- 
tute of law, the Jus angaria., which Sir Robert Phillimore defines 
thus: . . . 55 

He then gives Phillimore 's view, and continues : 

I hope the negotiation with the owners, for which you are already 
authorized, will lead to an understanding as to the indemnification for 

54 Correspondence <le Napoleon, IV, p. 492. 

55 British State Papers, 1870, 1871, p. 575 fol. 
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the damage; if not, it will have to be submitted to an arbitrator's 
award. 

The British Government did not strenuously object to the sinking 
of the vessels after the assurance of full indemnity was given. On 
April 24, 1871, Earl Granville wrote to Count Bernstorff "that the 
Board of Trade has now concluded a patient and exhaustive investi- 
gation of the claims preferred on account of the sinking ... of 7 
British colliers in the vicinity of Rouen, and has arrived at the con- 
clusion that the sum at which these claims can fairly and reasonably 
be assessed is £7,088 8s. 5d." The Prussian Government paid this 
amount, diminished by a small amount for some boats belonging to 
the colliers which were not destroyed but were sold by the owners. 
(The question of indemnity is considered in Part VIII, infra.) 

By far the most important use of the right of angary yet made 
occurred in the present war. In August, 1914, the British Govern- 
ment took over two Turkish vessels which were building in British 
shipyards. Italy, while still neutral in 1915, took over the German 
vessels in her ports, and Portugal followed the example of Italy in 
1916 by taking over all German vessels in Portuguese waters. In 
March, 1918, the Associated Governments, particularly the United 
States and Great Britain, requisitioned about 1,000,000 tons of Dutch 
shipping within their respective ports. On August 31, 1918, Spain 
seized all the German vessels lying in Spanish waters. About 90 ves- 
sels were affected. 

The conditions on which the Associated Governments requisitioned 
the Dutch vessels are stated by the British Foreign Secretary, Mr. 
Balfour, in a note to Sir W. Townley, British Minister at The Hague, 
March 21, 1918 : 

After full consideration, the Associated Governments have decided 
to requisition the services of Dutch ships in their ports in exercise of 
the right of angary. . . . 

The Associated Governments hope that it may be possible to arrive 
at an agreement with the owners as to rate of payment, values for 
insurance, &c, and on these points a further communication will be 
sent shortly. At the end of the war the ships will be returned to their 
owners, who will, of course, be compensated for any losses caused 
among the ships by enemy action. The Associated Governments are 
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willing, further, to offer the owners, on conditions to be mutually- 
agreed upon, an option to have any ships which may be lost in the 
danger zone as it exists at present actually replaced by another ship 
within the shortest possible period after the conclusion of peace. . . . 5<J 

In reply to Mr. Balfour's note, the Dutch Minister for Foreign 
Affairs wrote on March 31st : 

In your note of 22nd March your Excellency was good enough to 
inform me that the Associated Governments, in virtue of the so-called 
' ' right of angary, ' ' have decided to requisition the services of Dutch 
vessels lying in their ports. ... In the first place, I must remark 
that the Queen's Government, as your Excellency knows, in no way 
agree to the interpretation now given to the right of angary, an an- 
cient rule unearthed for the occasion and adapted to entirely new 
conditions in order to excuse seizure en masse by a belligerent of the 
merchant fleet of a neutral country. . . . The so-called right of 
angary is the right of a belligerent to appropriate as an exception a 
neutral ship for a strategical end of immediate necessity. . . . Appli- 
cation of this right to a fleet en masse is an interpretation entirely 
arbitrary and incidental (d' occasion). . . . The Netherlands Gov- 
ernment reserve all their rights to complete repair for injury result- 
ing from this act. . . . " 

On April 25, 1918, Mr. Balfour replied : 

It is now necessary to deal with the legal contentions of M. Lou- 
don's note, in view of the violent statements which have been made 
in the Netherlands, and some of the arguments which have been used 
in the note under discussion. It is true that the British note of 21st 
March bases the requisitioning of these ships on the right of angary, 
but it appears to make little difference whether the act of requisition- 
ing is treated as founded on that right or upon the general right of 
sovereignty over all persons and property within the jurisdiction. 

It would appear that the Netherlands Government consider the 
right of angary to be an ancient rule, which has fallen into desuetude 
until unearthed by His Majesty's Government as justifying an arbi- 
trary act on their part. The right is certainly an ancient one, and its 
existence has been recognized, though admittedly in some cases with 
reluctance, by nearly all writers on international law, from Grotius 
downwards. 

After citing several authorities who recognize the right, Mr. Bal- 
four mentions the 1870 incident, the recognition of the right in the 

se British State Papers, Miscellaneous (1918), No. II. 
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U. S. Naval War Code of 1900, the Zamora decision of 1916, and sev- 
eral treaties recognizing the right, continuing : 

In view of the above considerations, the Netherlands Government 
can hardly maintain that the right which the Associated Governments 
have exercised is an obsolete one. . . . 

His Majesty's Government readily admit that in one respect the 
right may have been modified in modern times. According to the old 
practice it was permissible not only to requisition neutral shipping, 
but to compel the masters and crews, even against their will, to work 
the ships during their employment in actual military operations. . . . 

The Netherlands Government allege that the measure taken only 
rests on force. His Majesty's Government would suggest on the other 
hand that it is, on the present occasion at any rate to the extent to 
which it has been employed, an exercise of the right of sovereignty. . . 

It is a commonplace that the rights of a sovereign State extend over 
all property within its jurisdiction, irrespective of ownership, and 
neutral property within belligerent jurisdiction is, in the absence of 
special treaty stipulation, as liable to requisition in case of emergency 
as the property of subjects. . . . The fact that the exercise of this 
right has received a particular name should not obscure the truth that 
it is a legal exercise of the right of a sovereign State, and not an act 
by a belligerent based on no principle of law, and for which the only 
justification is to be found in usage. 

It might be noted here that on June 11, 1917, the question of the 
right of Great Britain to take over vessels flying the Dutch flag but 
which were for the most part financed by British ship-owners, was 
raised. In a communication to Sir W. Townley, M. Loudon, the 
Dutch Foreign Minister, said : ' ' The sole case where requisitioning by 
a belligerent might be admissible is that of absolute military necessity. 
International law knows no other. . . . " On June 18, 1917, Mr. 
Balfour wrote the following reply to the Dutch Government: 

. . . The right of a belligerent to requisition neutral property, 
and especially neutral ships, in certain circumstances is admitted by 
M. Loudon, and is of course so well established that it can not be con- 
tested. M. Loudon appears to doubt, however, whether the circum- 
stances of the present case are such as to justify the exercise of this 
right. I can not believe that such a contention could be substantiated. 
The fact that the continuous supply of sea-borne materials which are 
essential to the conduct of the war is vital in the military interests 
of this country will hardly be disputed, and if confirmation of it be 
needed, it is only necessary to look at the repeated statements of the 
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German authorities — which indicate that their only hope of success 
now rests not on the efforts of their military forces on land, but on the 
cutting of the overseas communications of this country by the illegal 
and inhumane actions of submarines. If the right to requisition 
neutral shipping is not to be used in such circumstances, it is not easy 
to imagine conditions in which it would be held to apply. . . . " 

Although the Government of the United States did not go into the 
legal phase of the question of angary as did the British Government, 
speaking in the name of the associated powers, such discussion as ap- 
peared is much in point. 

In a proclamation issued at the time of the requisitioning of the 
Dutch vessels in ports of the United States, President Wilson stated 
that "the law and practice of nations accords to a belligerent Power 
the right in times of military exigency and for purposes essential to 
the prosecution of war, to take over and utilize neutral vessels lying 
within its jurisdiction." He further stated, on March 20, 1918, that 

Ample compensation will be paid to the Dutch owners of the ships 
which will be put into our service and suitable provision will be made 
to meet the possibility of ships being lost through enemy action. It 
is our earnest desire to safeguard to the fullest extent the interest of 
Holland and of her nationals. By exercising in this crisis our ad- 
mitted right to control all property within our territory we do no 
wrong to Holland. The manner in which we proposed to exercise this 
right and our proposals made to Holland concurrently therewith, can 
not, I believe, fail to evidence to Holland the sincerity of our friend- 
ship toward her. 58 

On March 25th, the American Legation at The Hague made public 
the following statement : 

It appears that fear exists that requisitioned Dutch ships will be 
lost permanently to their owners and the Dutch flag. 

The legation is advised officially that the United States has not 
taken title to any such ships under the present proclamation, but 
merely taken them over for temporary use. 

Liberal chartering rates will be paid and the ships returned at 
termination of the present emergency, and not later than the end 
of the war. 

The United States will assume all marine risks, and in the event 
of loss by enemy action in the war zone, as defined on March 1, 1918, 

57 British State Papers, Miscellaneous (1918), No. 5. 

58 New York Times Current History Magazine, May, 1918, pp. 303-304. 
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the owners will be given the option of receiving payment of the value 
of the vessel or having the vessel replaced as soon as possible after 
termination of the war, meanwhile receiving interest on the value of 
the lost vessel. 

Dutch crews and officers will be maintained at the expense of the 
United States until a suitable opportunity for repatriation occurs. 59 

While the Italian decree of November 11, 1915, was worded to 
apply to foreign merchant and pleasure vessels, it applied particu- 
larly to German vessels then lying in Italian ports. Italy had de- 
clared war on Austria-Hungary in May, 1915, but technically, was 
not at war with Germany at the time of issuing the decree of No- 
vember. This decree provides: 

Art. 1. — Les regies etablis par le decret du lieutenant general du 
17 juin, 1915, No. 957, sont etendues a la requisition des navires mar- 
chands et de plaisance de pavilion etrangere et aux bateaux et chalands 
de propriete etrangere, presents dans les ports et dans les eaux terri- 
toriales du Royaume et des colonies, sous reserve des dispositions des 
articles suivants. 

Art. 2. — Le pavement de la compensation de requisition (a calcu- 
ler en conformite de I'article 5 du susdit decret) sera execute par 
payements mensuels, le mois echu, aux ayants droit et a leurs repre- 
sentants legaux. 60 

The decree of June 17, 1915, referred to in Article 2 of the above 
decree, provides: 

Art. 4. — TJne Commission speciale formee par le ministre de la 
marine, presidee par le directeur general de la marine marchande, et 
composee d'un offlcier superieur de la marine, d'un officier superieur 
de V administration centrale de la marine marchande, et d'un capitaine 
de port, etablira les conditions sous lesquelles I 'usage des navires dont 
il est parte a article 3 sera concede aux dites administrations, corpora- 
tions, ou societes qui peuvent s'en servir ou peuvent etre dument- 
autorisees a sen servir. 

Art. 5. — Le payement d'une taxe mensuelle pour le privilege _ cor- 
respondant a V inter et commercial sur la valeur reelle du navire a 
I'epoque de sa requisition devra etre ensere parmi les conditions at- 
tachees a I'affretement des navires en question (enemy merchant ves- 
sels). Le cout des reparations plus ou moins importantes qu'il pent 

59 New York Tribune, March 26, 1918. 

60 Gazzetta Vfficiale, quoted by Revue de Droit International Public, XXIV, 
p. 166. 
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etre necessaire de faire au navire pour le rendre capable d'aller en 
mer sera deduit de la taxe mensuelle dont parle le paragraph prece- 
dent. — D'un autre cote, les frais de conservation et toutes autres de- 
pense imposees par la course du navire seront payes par les adminis- 
trations, corporations ou societes qui I'ont utilise. 

Art. 6. — Les taxes mensuelles a payer pour le privilege indiquees 
dans V article precedent, et diminuees des deduction prevues dans le 
meme article, seront versees a une caisse speciale et separee au credit 
des parties designees a cet effet, ... Ala fin des hostilites, la caisse 
devra etre liquidee en faveur des personnes designees, conformement 
avec nos dispositions qui suivant. ei 

It should be noted that the conditions laid down in this decree for 
compensation to owners of enemy merchant vessels were extended by 
the November decree to foreign vessels. The provision for monthly 
payments to the affected owners of the requisitioned vessels is new. 
Such provision is not found in any of the treaties, nor did the United 
States or Great Britain allow monthly payment to the Dutch ship 
owners. The method of fixing the amount of compensation is uni- 
lateral, as the commission consists only of Italians. The same method 
was adopted by Portugal, but she did not arrange monthly payments, 
but will give compensation at the end of the war. 

On February 23, 1916, the Government of Portugal requisitioned 
all German vessels found in Portuguese territorial waters, both con- 
tinental and colonial. The German Minister at Lisbon immediately 
entered a protest against the taking over of the vessels without pre- 
vious arrangement with the owners as to indemnity. The treaty of 
November 30, 1908, between Germany and Portugal provides in 
Article 2 that 

Lews (subjects of contracting powers) proprietes ne pourront etre 
sequestrees, ni leurs navires, . . . etre retenus pour un usage public 
quelconque, sans qu'il leur soit accorde prealablement un dedom- 
magement a concerter entre les parties interesses sur des bases justes 
et equitables . . . 62 

The Portuguese Government did not observe that part of the 
clause providing for the fixing of indemnity in concert with the in- 
terested parties. The decree of February 23d provided for the fixing 

6 1 Revue de Droit International Public, XXIII, p. 192. 
«2 Basdevant, Revue de Droit Int. Public, XXIII, p. 271. 
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of the indemnity by a Portuguese commission. On February 27th, 
Dr. Rosen, German Minister at Lisbon, protested as follows: 

Je suis charge par mon gouvernement de protester contre la 
singuliere violation du droit que le gouvernement portugais a commise 
contre l' Empire allemand en s'emparant, par un acte de violence, 
sans aucun negociation prealable, des navires allemands se trouvant 
dans les ports portugais. J'ai I'honneur, en meme temps . . . de 
solliciter . . . la revocation immediate de cette mesure. 

In reply to this brief protest, the Portuguese Government held 
that it had the same right of "domaine eminent" over German ves- 
sels immobilized in its ports as it had over other property within its 
jurisdiction; that it had only provided for urgent needs of its mari- 
time commerce and the German Government had entered no protest 
when Italy had seized German vessels lying in her ports; that the 
measures taken were legal and the German owners would be indem- 
nified. 63 

The German reply is given by Professor Basdevant as follows: 

Le 23 fevrier eut lieu, en vertu d'un decret du meme jours et sans 
negociation prealable, la saisie des navires allemands. Ceux-ci furent 
occupSs militairement et les equipages dSbarquSs. Le gouvernement 
imperial a protests contre cette violation flagrante du droit et de- 
mands la levee de la saisie des navires.— Le gouvernement portugais 
a rejetS la demande et cherchS a fonder son acte de violence sur 
des considSrations juridiques. II deduit de celles-ci que nos navires 
immobilises par la guerre dans les ports portugais, en vertu de cette 
immobilisation, n'Staient pas soumis a I'article 2 du traite germano- 
portugais de commerce et de navigation, mais, comme une autre pro- 
prietS se trouvant dans le pays, a la souverainete territoriale illimitee 
et, par suite, a la mainmise complete du Portugal. En outre, il pense 
s'etre tenu a deed des limit es de cet article puisque la requisition des 
navires correspondait a un besoin Sconomique urgent et qu'une in- 
demnite a fixer ulterieurement Stait prSvue dans le decret de saisie. 
Ces considerations apparaissent comme de vains subterfuges. L' arti- 
cle 2 vise toute rSquisition de proprietS allemande se trouvant en, 
territoire portugais, de sorte qu'on peut ne pas se demander si I 'im- 
mobilisation invoquee des navires allemands dans les ports portugais 
a modifiS leur condition juridique. Le gouvernement portugais a 
violS ledit article a deux points de vue. D'une part, dans la requisi- 
tion, il ne s'en est pas tenu aux limites conventionelles puisque I'arti- 
cle 2 suppose qu'il s'agit de satis f aire a un besoin de I'Etat, tandis 

•S3 Basdevant, Revue de Droit Int. Public, XXIII, p. 270. 
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que la saisie a parte ouvertement sur beaucoup plus des navires 
allemands qu'il n'etait necessaire pour satisfaire aux besoins du 
Portugal en navires. Be plus, I 'article fait dependre la saisie des 
navires d'un accord pr Salable avec les interesses au sujet de I'in- 
demnite a accorder, tandis que le gouvernement porUigais n'a pas 
tente une seule fois de s' entendre avec les Compagnies allemandes 
directement ou par V intermediate du gouvernement allemand. Toute 
la procedure du gouvernement portugais se presente ainsi comme une 
grave violation du droit et du traite. . . . 64 

As pointed out by this German note, the Portuguese Government 
violated the terms of the 1908 treaty as regards the fixing of indem- 
nity in advance and in accord with those interested. Professor Bas- 
devant attempts to evade this breach of the treaty by explaining that 
the German vessels were not in transit (in transitu) as contemplated 
by the treaty, but that they were immobilized in Portuguese ports. 
He says: 

Le point de vue juridique du gouvernement portugais est le 
suivant: le traite de 1908 ne regie la requisition des navires que 
lorsqu'Us sont in transitu, ce qui est, d'ailleurs, leur situation nor- 
male: en vue de celle-ci et pour garantir le libre parcours, des garan- 
ties speciales sont stipulees consistant dans la necessite d'une indem- 
nite prealable et fixee d'accord. Les navires allemands, immobilises 
depuis dix-huit mois, ne sont plus in transitu: Us ne sont plus que 
des proprietes etr anger es dans le cadre territorial de I'Etat portugais. 
La requisition qui s'y applique est soumis non au traite de 1908, mais 
au droit international coutumier selon lequel I'indemnite n'est pas 
necessairement fixee par un accord avec les parties interessees elle 
pent I'etre par acte unilateral des organes de I'Etat agissant sous la 
responsibilite de celui-ci. 65 

While there can be no question that Portugal was within her rights 
in requisitioning the vessels, it is difficult to explain away the fact 
that the treaty expressly provides that an indemnity, just and equita- 
ble, must be fixed in advance, in accord with the interested parties. 

Pchedecki believes that if a neutral is given the privilege of exer- 
cising the right of angary, a serious conflict will arise, because the 
rule that a neutral may not purchase belligerent ships might then be 
contravened. Instead of purchasing belligerent vessels, the neutral 

e* Basdevant, Revue de Droit Int. Public, XXIII, pp. 270-71. 
cs Ibid., p. 274. 
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could requisition them. Speaking of the Portuguese seizure of the 
German vessels, he says: 

D'ailleurs, ceux qui cherchaient par tons les moyens a faire recon- 
noitre la parfaite conformite du decret portugais du 23 fevrier 1916 
avec les regies du droit des gens ne se sont pas apercus qu'ils en-. 
traient ainsi en contradiction avec eux-memes. En effet, d'un cote 
Us reconnaissent le droit pour le neutre de requisitionner les navires 
marchands belligerants, de I' autre cote, Us n'admettent pas la faculte 
reclamee par certains neutres, d'acheter ces navires. Comme nous 
verrons plus loin, cette derniere operation est consideree comme il- 
licite par la pratique internationale: il faut alors pour r ester dans 
la logique condamner egalement la requisition, car elle pourrait servir 
a tourner V interdiction d'acheter les navires d'une nation en guerre. 6 " 

While it is true that international law does not permit a neutral 
to purchase vessels of belligerents, the reason for such prohibition is 
to prevent one of the belligerents from selling vessels to keep them 
from falling into the hands of the enemy. As in the case of Portugal, 
the neutral may exercise the right only when its own urgent needs 
demand it, and the question of neutrality should not enter. 

On August 21, 1918, the Spanish Government issued the follow- 
ing statement : 

As a consequence of the submarine campaign, more than 20 per 
cent, of our merchant marine has been sunk, more than 100 Spanish 
sailors have perished, a considerable number of sailors have been 
wounded, and numbers have been shipwrecked and abandoned. Ships 
needed exclusively for Spanish use have been torpedoed without the 
slightest pretext, serious difficulties resulting to navigation. 

The government has believed that it is unable, without failing in 
its essential obligations and without setting aside neutrality, to defer 
the adoption of measures necessary to guarantee Spanish maritime 
traffic and to protect Spanish crews and passengers. 

Consequently, the government has decided to address the Imperial 
German Government and declare that, owing to the reduction of 
tonnage to its extreme limit, it will be obliged in the case of new sink- 
ings to substitute therefor German vessels interned in Spanish ports. 
This measure does not imply the confiscation of the ships under defi- 
nite title. It would be only a temporary solution until the establish- 
ment of peace, when Spanish claims also will be liquidated. 

Our Ambassador at Berlin has received instructions to bring this 
decision to the notice of the German Government. The Spanish Gov- 

«« Le Droit International Maritime, pp. 218-19. 
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ernment does not doubt that the German Government will appreciate 
the circumstances determining this resolution and will recognize that 
Spain, in holding to the neutrality she has practiced since the be- 
ginning of the war, has sacrificed many of her rights and legitimate 
conveniences when it has been possible without affecting the dignity 
of Spain and her national life. 

The decision of the government to assure for itself sufficient ton- 
nage, which is indispensable to its existence, does not affect its firm 
resolve to maintain strict neutrality. 67 

On August 31, 1918, the Spanish Government took over all Ger- 
man vessels lying in Spanish ports. About ninety vessels were 
affected. 08 

The action of the Spanish Government furnishes a clear-cut exam- 
ple of a neutral seizing vessels of a belligerent, and unlike Portugal, 
Spain remained neutral throughout the war. The Spanish note makes 
clear that neutrality was to be maintained, that no change of title, but 
temporary use was contemplated, and that the seizure is ' ' indispensa- 
ble to its existence." Nothing is said of indemnity, but it appears 
from the note that the Spanish Government regards the requisitioned 
vessels merely as substitutes for its own vessels sunk by Germany, and 
hence that no indemnity is to be paid. 69 



VIII. THE QUESTION OF INDEMNITY 

The Associated Governments requisitioned the Dutch vessels upon 
the following conditions: (1) That an effort to arrive at an agree- 
ment as to rate of payment, values for insurance, etc., would be made ; 
(2) that at the end of the war the vessels would be returned to the 
owners, who are to be compensated for any losses caused by enemy 
action; (3) that, subject to mutual agreement, the Dutch Govern- 
ment might have ships lost in the danger zone replaced by the Asso- 
ciated Governments as soon as possible after the conclusion of peace. 

67 New York Times Current History Magazine, October, 1918, p. 115. 

es Ibid. 

6£> Editor's Note: The act of the Spanish Government may perhaps be better 
understood as in the nature of reprisal than as an exercise of the right of 
Angary.— C. N. G. 
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As to the amount of compensation which will be given, the cor- 
respondence does not furnish any light. Indeed, the fixing of this 
amount will be a considerable task, and many factors must enter. 
Will the value of vessels which have been lost be fixed for the time 
of requisitioning in March, 1918, or will it be for the time of fixing 
the compensation? Obviously, there would be a considerable differ- 
ence in value for the two periods. When the very existence of Great 
Britain depended upon vessels and food, it is clear that a ship was 
worth much more to her and other nations as well than it will be 
when the compensation is determined. 

The only precedent which furnishes a guide as to a probable 
method of fixing compensation is that of 1871. From Earl Gran- 
ville's note of April 24, 1871, we find that the value of the seven 
British vessels was determined as follows: Lloyd's Association, an 
expert body on naval affairs, were employed by the British Board of 
Trade to make an appraisal of the vessels, the assumption being made 
that they were in good condition at the time of destruction; the 
Board of Trade considered the circumstances in the case similar to a 
forced sale and comparable to a ease of collision. As was customary, 
something over the actual value should be allowed the owners, and 
the Board fixed this at 25 per cent, to be added to the estimate of 
the expert surveyors; on the amounts determined in the categories 
given above, interest at 5 per cent, was to be paid, those sums being 
considered as unemployed capital. Other items presented by the 
British Government and paid by Germany included expenses to the 
seamen for consular certificates, claims for loss of employment and 
personal effects, and the expense of transporting the crews to their 
homes. 

Just what the "liberal chartering rates" to be paid to Holland 
will be, are yet undetermined. The suggestion of Bismarck in 1871, 
that if Prussia and Great Britain could not agree on a fair amount, 
it should be submitted to an arbitrator, is a sound one. The rights 
of two or more states are involved, and the fact that international 
law gives one state the privilege of exercising the right of angary, 
does not justify that state in proceeding unilaterally and arbitrarily 
to fix the compensation which it undertakes to make by the exercise 
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of the right. In view of the experience of the present war, it would 
seem to be well, for the sake of the sanctity of treaties, that treaty 
clauses providing that indemnity be fixed in advance might give way 
to clauses allowing indemnity to be fixed by a disinterested commis- 
sion of experts or by arbitrators. This should be done after the 
emergency is passed. 

J. Eugene Haeley. 



